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Preface

Domestic violence, sexual assault and stalking are epidemics in

our society with dramatic, negative effects on individuals, families
and communities. These crimes know no economic, racial, ethnic,
religious, age or gender limits. Moreover, although these crimes can
and do occur independently, they may also occur together, committed
by the same perpetrator against the same victim. A sexual assault
victim may have been stalked prior to the assault; a domestic violence
victim may experience systematic rape in addition to physical and
psychological abuse. Because these crimes may overlap and intersect,
it is essential that lawyers providing legal assistance to victims be
informed and educated about them individually and collectively.

In order to understand the dynamics of a particular domestic
violence, sexual assault or stalking case, it is important to
understand the broader continuum of violence in which these
cases occur. By conservative estimates, 1.5 million women in the
United States are assaulted by their intimate partners every year.!
Nationally, one in three women will experience sexual violence

in her lifetime,? and one in twelve women will be stalked in her
lifetime.> Although women are the victims in the majority of these
crimes, men are also victims: the same studies reveal that 835,000
men are physically assaulted by an intimate partner annually in the
United States, one in five sexual assault victims are male, and one

1 Patricia Tiaden & Nancy Thoennes, U.S. Dep't of Just., NCJ 183781, Full Report of the Prevalence, Incidence,
and Consequences of Infimate Pariner Violence Against VWomen: Findings from the National Violence Against
Women Survey (2000), available at http://www.ojp.usdoj.gov/nij/pubs-sum/183781.htm

Id.

Patricia Tjaden & Nancy Thoennes, U.S. Dep't of Justice, NCJ 169592, Stalking in America: Findings from
the National Violence Against VWomen Survey, (1998), available at http://www.ojp.usdoj.gov/nij/pubs-
sum/ 169592 htm

w N
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in forty-five men is stalked in his lifetime.* The need for protection
from violence cannot be underestimated.

Civil protection orders for victims of domestic violence are
available in every state. Though states have begun to enact statutes
specifically creating civil protection orders for victims of sexual
assault and stalking, only a minority of states have stalking civil
protection orders and fewer still have civil protection orders
available for victims of non-intimate partner sexual assault.

Civil protection orders are typically issued by state or tribal civil
courts after a showing of abuse or violence or the likelihood of
imminent harm. They may include a variety of provisions that
vary from jurisdiction to jurisdiction requiring, inter alia, that
the perpetrator (1) stay a certain distance from the victim, (2) not
assault or otherwise abuse the victim, and (3) refrain from direct
or indirect contact with the victim. Civil protection orders vary in
their duration (e.g., emergency, temporary or “permanent”), and
in many jurisdictions may include remedies such as emergency
monetary assistance, temporary child custody and support, and
housing. Similarly, in every jurisdiction there is an enforcement
mechanism whereby the victim may call upon law enforcement
to enforce the provisions of the civil protection order when it

is violated. In these ways, civil protection orders are intended

to provide tangible, specific protection for victims that have
experienced domestic violence, sexual assault or stalking.

Victims of domestic violence, sexual assault and stalking do not
seek protection orders readily, often concerned that the court
will not believe them and fearing that the abuse will continue
even after the protection order is obtained. Many victims are
concerned about having to face the perpetrator in court, or fear
losing their privacy. In domestic violence cases, the majority

of victims complain of serious physical assault, threats to kill or
harm, or attempts or threats to take children. Protection orders
are emergency remedies designed to provide for immediate
safety. Nonetheless, victims of domestic violence, sexual assault
and stalking are regularly murdered by their assailants when they

4 See supra notes 1, 2 and 3.
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try to escape, even after the court has issued a civil protection
order, demonstrating that these orders can be ineffective without
enforcement and skilled, holistic advocacy.

Access to justice is essential to ensuring that victims of domestic
violence, sexual assault and stalking receive the protection and
remedies necessary to prevent and minimize the lifelong, devastating
effects of these crimes. These Standards recognize the importance
of victims’ full access to the civil protection order remedies available
to them. In addition, lawyers may seek further guidance from

other American Bar Association Standards of Practice for use in
conjunction with these Standards: Standards for the Provision of Civil
Legal Aid, Standards for Programs Providing Civil Pro Bono Legal
Services to Persons of Limited Means and Standards of Practice for
Lawyers Representing Children in Custody Cases.

Use of the Standards

These Standards are presented as aspirational guidelines for the
operation of legal service providers, pro bono legal service providers,
and individual lawyers representing victims of domestic violence,
sexual assault and stalking in civil protection order cases. They are
based on the combined and distilled judgment of individuals with
substantial experience in the area. These Standards do not create
any mandatory requirements and failure to comply with a Standard
should not give rise to a cause of action or a finding of a legal ethics
violation, nor should it create any presumption that an individual
lawyer, legal service provider, or pro bono legal service provider has
breached any legal duty owed to a client or to a funding source.
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History

In October 2005, with generous funding from the Office on
Violence Against Women, U.S. Department of Justice, the Standards
of Practice for Lawyers Representing Victims of Domestic Violence,
Sexual Assault and Stalking in Civil Protection Order Cases
(“Standards of Practice” or “Standards”) project was launched.
Led by the American Bar Association Commission on Domestic
Violence and its partner organizations, the Washington Coalition
of Sexual Assault Programs, Texas RioGrande Legal Aid and the
National District Attorneys Association’s National Center for the
Prosecution of Violence Against Women, the partners developed
these Standards of Practice together.

The purpose of the Standards of Practice is to provide a reference
tool for practicing lawyers representing victims of domestic
violence, sexual assault and stalking in civil protection order

cases. The Standards of Practice are intended to cover a wide range
of victim issues that should be considered to provide effective
representation to victims of diverse backgrounds in civil protection
order cases. The Standards contemplate practice in all U.S. state
court jurisdictions, but are not intended to be a comprehensive
resource on tribal court practice.

The goals of the Standards of Practice are: (1) to improve the quality
of legal representation of victims of domestic violence, sexual assault
and stalking; (2) to enable lawyers to effectively, ethically, and
holistically represent victims in civil protection order cases; and (3)
to raise awareness about the need for high-quality representation

for victims of domestic violence, sexual assault and stalking in civil
protection order cases.
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A Standards of Practice Steering Committee met on May 8, 2006

in Washington, DC. The Steering Committee was comprised of

16 individuals, including practitioners, judges and others with
various areas of expertise in civil protection orders. With the
Steering Committee’s advice, guidance and discussion, a draft of the
Standards of Practice was created.

To receive substantive and structural feedback on the draft version
of the Standards of Practice, the project partners designed three
Working Group meetings, gathering lawyers from three geographic
regions to maximize diverse input. The first Working Group
meeting took place on September 18, 2006 in Chicago, IL. The
second meeting took place on December 1, 2006 in Seattle, WA, and
the third meeting took place on February 12, 2007 in Austin, TX.

All of the Working Group meetings were comprised of approximately
10-12 legal practitioners who handle civil protection order cases
in various capacities. Through a series of facilitated discussions,
dialogue among the meeting participants garnered substantive
and constructive comments which informed the drafting of the
Standards of Practice. Finally, the project partners submitted a
completed draft of the Standards of Practice for peer review by
practitioners and national subject matter experts in a series of
conference calls. With this input from “front-line” practitioners
and pro bono lawyers, we believe that the Standards of Practice are
a helpful and practical resource for lawyers representing victims in
civil protection order cases.

On August 13, 2007, the ABA House of Delegates adopted the
black letter rules and the Preface of the Standards of Practice as
official policy.

It is our hope that these Standards of Practice will not only be an
invaluable resource to lawyers, but will also increase the quality
of legal services to victims of domestic violence, sexual assault
and stalking.
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I

1I.

Purpose & Scope

The purpose of these Standards of Practice is to provide

a reference for lawyers representing victims of domestic
violence, sexual assault and stalking in civil protection order
cases, and to encourage lawyers to provide high quality legal
representation to those clients. These Standards keep the needs
of the client at the center of representation and strive to build
public confidence in a just and fair legal system by working to
promote safety for victims of domestic violence, sexual assault
and stalking, and accountability for perpetrators.

Definitions

A. “DOMESTIC VIOLENCE”": Physical abuse, alone or
in combination with sexual, economic or emotional abuse,
stalking, or other forms of coercive control, by an intimate
partner or household member, often for the purpose of
establishing and maintaining power and control over
the victim.

B. “SEXUAL ASSAULT”: Any type of non-consensual touching
or sexual penetration, however slight. Sexual assault may be
perpetrated by an intimate partner (including a spouse), a
non-intimate person known to the victim, or a stranger.

C. “STALKING”: A course of conduct directed at a
specific person that would cause a reasonable person
to experience fear.

D. “DATING VIOLENCE": Physical abuse, alone or in
combination with sexual, economic or emotional abuse,
stalking, or other forms of coercive control, by a person who
is or has been in a romantic or intimate relationship with the
victim, often for the purpose of establishing and maintaining
power and control over the victim.

E. “VICTIM”: A person who has been subjected to domestic
violence, sexual assault and/or stalking. Other terms used to
describe a victim may include “survivor” or “client.”

This project was supported by Grant No. 2005-WT-AXKO11 awarded by the Office on Violence Against Women, U.S. Department of Jusfice.
The opinions, findings, conclusions, and recommendations expressed in this document are those of the author and do not necessarily reflect
the views of the U.S. Department of Justice, Office on Violence Against Women. Commentary to these Standards of Practice has not been

approved by the House of Delegates or Board of Governors of the American Bar Association and, accordingly, should not be
construed as representing the policy of the American Bar Association.
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F. “PERPETRATOR’: A person who commits an act of
domestic violence, sexual assault and/or stalking against
avictim. Other terms used to describe a perpetrator may

» «

include “offender;” “batterer;” “abuser;” or “assailant.”

G. “CLIENT”: Any person receiving the services of a lawyer.
In these Standards, the person receiving services is a
victim of domestic violence, sexual assault and/or stalking
who is petitioning the court for a civil protection order, or
is the person seeking the civil protection order on behalf
of the victim.

H. “RESPONDENT": Any person responding to a petition for
a civil protection order. In these Standards, a respondent is a
person alleged to have committed an act or acts of domestic
violence, sexual assault and/or stalking and against whom the
civil protection order is sought. Other terms used to describe
the respondent may include “defendant,” “perpetrator,”
“offender;,” “batterer;” “abuser” or “assailant.”

I. “FEDERALLY RECOGNIZED TRIBE": A group, band,
nation or other organized group of indigenous American
people, including any Alaska Native village, which is
recognized by the federal government as constituting a
distinct and historically continuous political entity.

J. “CIVIL PROTECTION ORDER”: A civil court order,
enforceable by law enforcement, intended to protect a victim
and to stop the violent, dangerous and/or harassing behavior
of a respondent. A civil protection order, if violated, can
subject the respondent to criminal prosecution. Other terms
used to describe a civil protection order may include “order
for protection,” “restraining order;” or “peace order”; however,
in some jurisdictions these terms may have a distinct meaning

and usage, and may not be enforceable by law enforcement.

K. “SAFETY PLAN": An individualized set of strategies
designed to maximize the safety of a victim who may be in
danger of further harm from a perpetrator.

This project was supported by Grant No. 2005-WT-AXKO11 awarded by the Office on Violence Against Women, U.S. Department of Jusfice.
The opinions, findings, conclusions, and recommendations expressed in this document are those of the author and do not necessarily reflect
the views of the U.S. Department of Justice, Office on Violence Against Women. Commentary to these Standards of Practice has not been
approved by the House of Delegates or Board of Governors of the American Bar Association and, accordingly, should not be
construed as representing the policy of the American Bar Association.
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L. “LETHALITY ASSESSMENT": An assessment, typically
via a screening instrument, designed to gauge the future risk
of homicide to the victim by the perpetrator of domestic
violence, sexual assault and/or stalking.

M. “FULL FAITH AND CREDIT”": A constitutionally
and/or legislatively mandated rule of law requiring each
state, federally recognized tribe or territory to recognize
and enforce some or all public acts, records, and judicial
proceedings of every other state, tribe and territory. The
Violence Against Women Act 2005 (VAWA) mandates that
every state, recognized tribe and territory provide full faith
and credit to protection orders issued by other states, tribes
or territories. This includes provisions in protection orders
relating to custodys, visitation and support. For the purposes
of full faith and credit under VAWA, a protection order is any
injunction, protection order, restraining or other order issued
for the protection of victims of domestic violence, sexual
assault, dating violence or stalking.

II1. Ethical Duties of All Lawyers Representing
Domestic Violence, Sexual Assault or
Stalking Victims

Lawyers are bound by their jurisdiction’s ethics rules in all
matters. In order to most effectively discharge their ethical
obligations, lawyers representing victims of domestic violence,
sexual assault and stalking should comply with the standards
of practice identified here.

A. COMPETENT KNOWLEDGE OF LAW

1. KNOWLEDGE OF CIVIL PROTECTION
ORDER LAW

Before representing a client in a civil protection
order case, the lawyer should have competent
knowledge of the civil protection order laws in the
relevant jurisdiction(s).

This project was supported by Grant No. 2005-WT-AXKO11 awarded by the Office on Violence Against Women, U.S. Department of Jusfice.
The opinions, findings, conclusions, and recommendations expressed in this document are those of the author and do not necessarily reflect
the views of the U.S. Department of Justice, Office on Violence Against Women. Commentary to these Standards of Practice has not been
approved by the House of Delegates or Board of Governors of the American Bar Association and, accordingly, should not be
construed as representing the policy of the American Bar Association.
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COMMENTARY

Competent knowledge means, at a minimum, basic
litigation skills, an understanding of the burden of proof,
knowledge of the requirements to obtain a protection
order and remedies available to victims under the statutes
of their particular jurisdiction.

All jurisdictions in the U.S. allow for civil protection orders
for victims of domestic violence, while only a minority of
jurisdictions allows civil protection orders specifically for
non-intimate partner sexual assault and stalking victims.
These orders can have various application or eligibility
requirements, and may provide different forms of relief to
different affected parties.

Domestic Violence

Every jurisdiction has relationship requirements that
must be met in order for a victim to be eligible for

a domestic violence civil protection order. In most
jurisdictions, a victim must be married or formerly
married to, be living with or have lived with be related
by blood to, or have a child with the perpetrator. The
victim need not be separated from the perpetrator to
qualify. However, the relationship requirement varies
by jurisdiction and some allow other relationships

to qualify. For example, some jurisdictions allow for
protection orders for teens or for those in non-sexual
dating relationships. In some tribal jurisdictions broader
relationship requirements may exist.

Anti-harassment protection orders may also be used
to protect victims who do not meet the eligibility
requirements for domestic violence protection orders,
such as elders who are abused by non-family members,
clients with disabilities who are abused by personal
care attendants, or teens who are victimized by
someone with whom they do not have an intimate or
sexual relationship.

This project was supported by Grant No. 2005-WT-AXKO11 awarded by the Office on Violence Against Women, U.S. Department of Justice.
The opinions, findings, conclusions, and recommendations expressed in this document are those of the author and do not necessarily reflect
the views of the U.S. Department of Justice, Office on Violence Against Women. Commentary to these Standards of Practice has not been
approved by the House of Delegates or Board of Governors of the American Bar Association and, accordingly, should not be
construed as representing the policy of the American Bar Association.
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Not only is domestic violence physical, sexual,
economic or emotional abuse, it is also the infliction

of fear of imminent harm to a person. The threat of
imminent harm is measured from the perspective of
the victim. Perpetrators often threaten to take minor
children away from victims, and victims are often

told that they will never see their children again if

they pursue legal action against the perpetrator. It

is important for the lawyer to make clients aware of
their rights and the best interest standards regarding
child custody, visitation and child support in their
jurisdiction. The lawyer should also be aware of
remedies to seek when a child has been abducted and is
in immediate harm by being with the perpetrator (i.e.,
how to obtain a writ of attachment for the immediate
return of the minor child and language to include in the
final protection order to prevent parental abduction).

When a domestic violence civil protection order is issued
by a court, the order may include specific remedies. In
every jurisdiction, the court may order the respondent

to have no contact with the victim. Many jurisdictions
allow provisions for temporary child custody and child
support, possession of the home, and other economic
remedies. Some jurisdictions may order the immediate
return of children through writs of attachment. The
lawyer is responsible for knowing what types of civil
protection orders are available in the jurisdiction, what
remedies are available under each type of order, and what
provisions are subject to criminal sanctions.

Sexual Assault

The vast majority of reported rape victims are assaulted
by a known perpetrator. Many times perpetrators
premeditate sexual violence, masking it in acceptable
social behavior such as alcohol consumption. Similarly
many perpetrators of sexual violence employ instrumental
violence, i.e., only the amount of violence necessary to

This project was supported by Grant No. 2005-WT-AXKO11 awarded by the Office on Violence Against Women, U.S. Department of Jusfice.
The opinions, findings, conclusions, and recommendations expressed in this document are those of the author and do not necessarily reflect
the views of the U.S. Department of Justice, Office on Violence Against Women. Commentary to these Standards of Practice has not been
approved by the House of Delegates or Board of Governors of the American Bar Association and, accordingly, should not be
construed as representing the policy of the American Bar Association.
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subdue the victim. Victim consent and credibility are
often key issues to address in civil protection order
cases. It is important for the lawyer to understand how
rape myths will play into the case and how to represent a
sexual assault victim most effectively.

The lawyer should be aware of any statutes or case law in
the jurisdiction that might afford clients specific remedies
based on their status as a victim. For example, a client
who is a victim of domestic violence, sexual assault and
stalking may have as many as four or five different types
of civil protection orders available in some jurisdictions.
Other civil remedies may also exist, including pursuing
an action against the perpetrator and/or against a third
party whose failure to reasonably fulfill some legal duty
was a substantial contributing factor in the commission
of the sexual assault, or pursuing a victim’s compensation
application and award. The lawyer should discuss the
desired outcome with clients to determine which offense
best qualifies them for what they are seeking from the
protection order process.

The lawyer should also be aware of the applicability

of rape shield evidentiary rules in civil cases in the
jurisdiction. Rape shield rules govern the admissibility
of a victim’s or witness’s extraneous sexual behavior as
well as his or her predisposition to certain behavior.

In addition, the lawyer should be prepared to litigate
motions in limine to prevent the introduction of
irrelevant “bad acts” of the victim, such as the victim’s use
of drugs or alcohol.

Many victims of sexual assault may be deeply concerned
about their privacy and how taking legal action against
the perpetrator may affect their privacy interests. The
lawyer should be aware of the client’s privacy concerns
and how they may affect case strategy. Similarly the
lawyer should be aware that a client’s privacy concerns
may change throughout the course of representation, and
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thus it is important for the lawyer to communicate often
with the client about privacy.

In sexual assault cases, no relationship between the
parties is required in order to be eligible for a civil
protection order. Most jurisdictions do not have specific
civil protection order statutes for victims of non-intimate
partner sexual assault and often civil anti-harassment
order statutes or injunction statutes may be used.

Stalking

Stalking is a crime that is often misunderstood,
minimized or missed entirely. As with sexual assault,

the vast majority of victims are stalked by someone

they know. In fact, a large percentage of stalking cases
involve a perpetrator who is either a current or former
intimate partner. It makes sense that there is a significant
connection among the crimes of stalking, domestic
violence and sexual assault. A large percentage of victims
who are stalked by a current or former intimate partner
were also previously physically and/or sexually assaulted
by that partner.

In stalking cases, no relationship between the parties is
required in order to be eligible for a civil protection order.
However, there may be a requirement that the victim
make a report to law enforcement or that the victim be
able to show a pattern of conduct. As in sexual assault
cases, civil anti-harassment order statutes or injunction
statutes may be used to protect victims because most
jurisdictions do not have specific civil protection order
statutes for victims of stalking.

Stalking is a crime under the laws of all 50 states, the
District of Columbia, and the federal government. Yet,
stalking is vastly underreported and under-investigated

by the criminal justice system. Civil lawyers working with
stalking victims should, therefore, be aware of the criminal
stalking laws in their jurisdiction and the resources
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available to assist victims in accessing and navigating the
criminal systems.

Additionally, civil lawyers should think about creative
ways to assist stalking victims using the civil legal and
social service systems in their communities. A majority
of stalking victims take some type of self-protective
measures to keep themselves safe from their offenders.
Civil lawyers can help these victims by informing them
about available protection orders, as well as housing
and employment laws that may assist the victim (such
as the ability to break a lease agreement or maintain
employment status). Civil lawyers should also be
mindful of the privacy concerns of stalking victims and
vigilantly protect all client information.

Dating Violence

Many victims of domestic violence, sexual assault and
stalking are not married to, or do not have a child

in common with or live with the perpetrator of the
violence. Victims may be in dating relationships when
experiencing abuse, sexual assault or stalking from their
dating partner.

In many states, dating violence victims are eligible for
civil protection orders if the court is able to determine
that a dating relationship exists. Several factors are
examined to determine the existence of a dating
relationship: the length of the relationship, the type

of interaction between the abuser and the victim, and
the frequency of the interaction. Several states define

a dating relationship as “intimate” or “romantic,” while
others explicitly require a sexual relationship between
the parties to qualify as a dating relationship. When the
statute does not allow for dating violence relationships
to qualify for a civil protection order, or the relationship
does not meet the statutory definition of a “dating
relationship,” civil anti-harassment order statutes or
injunction statutes should be considered.

This project was supported by Grant No. 2005-WT-AXKO11 awarded by the Office on Violence Against Women, U.S. Department of Justice.
The opinions, findings, conclusions, and recommendations expressed in this document are those of the author and do not necessarily reflect
the views of the U.S. Department of Justice, Office on Violence Against Women. Commentary to these Standards of Practice has not been
approved by the House of Delegates or Board of Governors of the American Bar Association and, accordingly, should not be
construed as representing the policy of the American Bar Association.



ABA STANDARDS of PRACTICE ®* 9

Civil lawyers should be aware of the remedies available
to dating victims of violence in their jurisdictions and
counsel the client accordingly.

Mutual Orders

The lawyer should be aware of the dangers of mutual
protection orders. A mutual order is an order issued
against both parties (i.e. both the client and the
respondent) on the basis of only one petition. Because
mutual orders are issued sua sponte, without a petition
by the respondent and a finding that the respondent is
entitled to protection, some jurisdictions prohibit mutual
orders, pursuant to statute. Mutual orders are generally
discouraged because they often serve to further embolden
the perpetrator to abuse and discourage the victim from
seeking legal assistance. Mutual orders lack a finding of
the predominant aggressor, and frequently lead to unfair
mutual arrest in any future incident of abuse.

Lawyers should also be aware that according to the
federal Violence Against Women Act (VAWA), mutual
orders are not entitled to full faith and credit in other
jurisdictions, and the lawyer should counsel the client
accordingly. If the lawyer discovers that there is a
mutual order in place, the lawyer needs to identify who
the original petitioner is. If the original petition was
filed by the perpetrator, the lawyer should counsel the
client to file an independent petition to avoid the mutual
protection order problem. The lawyer should have a solid
understanding of the dynamics of power and control

in order to effectively counsel clients about the risks of
agreeing to mutual orders.

However, “criss-cross” civil protection orders, in which
each party petitions for and receives a separate civil
protection order against the other, do receive full faith
and credit in other jurisdictions. Often times a criss-
cross or counter-petition is filed by a respondent as

a form of retaliation or intimidation toward a victim
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of domestic violence. Lawyers should be alert to any
fraudulent, frivolous or vexatious counter-petitions and
prepared to defend against the issuance of criss-cross
orders. Though mutual orders and criss-cross orders are
technically different, the effect of the orders and potential
danger that may result to the victim due to these orders
may be the same. The lawyer should carefully distinguish
and explain the consequences of mutual orders and criss-
cross orders to the client.

In addition, federal law mandates that for state and
tribal governments and courts to receive certain types
of federal funding, the programs must meet statutory
requirements regarding their arrest policies. Among
the different requirements, the program must certify
that their laws, official policies or practices prohibit the
issuance of mutual protection orders except where both
parties have filed petitions and the court makes findings
of fact that both parties acted primarily as aggressors
and that neither party acted primarily in self-defense.
Therefore, lawyers should be aware that a court’s
issuance of a mutual protection order without the filing
of two separate petitions may be a federal law violation
and should seek appropriate recourse, if necessary.

Federal Firearms Prohibitions

Lawyers should be cognizant of the federal and state
firearms prohibitions and their effect on protection
orders. Persons subject to a state court-issued civil
protection order that meets the federal statutory
definition are generally prohibited from possessing
any firearm or ammunition that affects commerce (i.e.,
shipping or transporting any firearms in interstate or
foreign commerce, or receiving any such firearm or
ammunition). A violation of this prohibition while the
protection order remains in effect is a federal offense
punishable by up to ten years imprisonment.

This project was supported by Grant No. 2005-WT-AXKO11 awarded by the Office on Violence Against Women, U.S. Department of Justice.
The opinions, findings, conclusions, and recommendations expressed in this document are those of the author and do not necessarily reflect
the views of the U.S. Department of Justice, Office on Violence Against Women. Commentary to these Standards of Practice has not been
approved by the House of Delegates or Board of Governors of the American Bar Association and, accordingly, should not be
construed as representing the policy of the American Bar Association.



ABA STANDARDS of PRACTICE = 11

A state court-issued protection order meets the
federal definition if one of the following terms are
met: 1) the respondent received actual notice and had
an opportunity to participate; 2) the petitioner is an
intimate partner of the respondent (i.e., a spouse, a
former spouse, has a child with, or cohabitates or has
cohabitated); 3) the order restrains respondent from
harassing, stalking or threatening the intimate partner,
child of the respondent, or child of the respondent’s
intimate partner, or the order restrains respondent
from engaging in conduct that would placed the
intimate partner in reasonable fear of bodily injury to
the partner or child; or 4) the order includes a finding
that the respondent is a credible threat to the safety of
the intimate partner or child, or the order explicitly
prohibits use of physical force against the intimate
partner or child that would reasonably be expected to
cause physical injury.

When interviewing and counseling clients, lawyers
should explain these firearm prohibitions to their clients
and ask about potential firearm possession by the
perpetrators. Lawyers should tailor case strategy based
on the existence of firearms, including working with the
prosecutor’s office to prosecute the perpetrator, keeping
the safety of all parties as the foremost concern.

Inter-jurisdictional Issues

Lawyers should be familiar with state and federal laws
governing interstate custody and domestic violence cases,
which may involve protection order, relocation, custody,
jurisdictional and parental kidnapping laws. These laws
fit together in complex ways, allowing lawyers to answer
critical questions such as the following: May a client
flee for safety to another state with her children without
being charged criminally? May a client file for custody
in a refuge state? May a court issue a custody provision
within a protection order? Lawyers who understand the
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relevant laws can assist client so that they do not lose
custody of their children, jeopardize their safety, or serve
time in jail for attempting to escape from abuse.

2. KNOWLEDGE OF RELATED LEGAL ISSUES

The lawyer should screen for related legal issues arising
from the incidence of domestic violence, sexual assault
or stalking. If the lawyer is not competent or available
to represent the client in related matters, the lawyer has
a duty to refer the client to competent counsel.

COMMENTARY

Clients who are seeking civil protection orders often
have a myriad of legal and non-legal issues that intersect
with their civil protection order matters, such as
housing, education, employment, privacy and privilege,
child protective, child custody, emancipation, criminal
justice or immigration issues. The lawyer has a duty

to be competent in these areas of the law, or a duty to
appropriately refer the case if training is not feasible.
This is particularly true for clients with immigration law
concerns as well as cases in criminal court, as these areas
of law are highly specialized and have serious long-term
consequences for the client. For example, admissions

in one legal context will often compromise relief in
another area, i.e., an affidavit in a civil protection case can
provide powerful impeachment evidence for a criminal
trial. Therefore, the lawyer must be competent in the
intersecting area of law or appropriately refer the client.

Many state domestic violence and sexual assault
coalitions or local bar associations offer training in civil
protection order law and other related areas of law,
specific to the needs of victims of domestic violence,
sexual assault and stalking. Prior to representing
clients, the lawyer should identify community resources
and referrals, and associate with suitable mentors to
supplement the lawyer’s knowledge.
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Clients with Disabilities

Clients with disabilities (including age-related
disabilities) often depend substantially on other
people in matters ranging from economic support

to help getting dressed. In domestic violence cases,
clients with disabilities may have particular concerns
about leaving an abusive partner because of their fear
of institutionalization and/or the fear of losing custody
of their children. The lawyer should be prepared to
argue why the client’s disability should not be used as
the basis for denying the client custody of the children.
The lawyer should also be prepared to develop a plan
for attendant care, transportation, medical treatment,
food, housing and financial aid in order to permit a
client with disabilities to remain independent of

the perpetrator.

People with cognitive disabilities tend to experience
much higher rates of sexual victimization than people
who do not have a disability. Increased dependence on
caregivers, social isolation and institutions that fail to
adequately supervise and perform criminal background
checks on other clients, staff, and volunteers all
contribute to the high rates of sexual abuse. In
discussing sexual abuse with a client, the lawyer
should be aware that the client may have a different
understanding of what is considered sex, and how and
when it is considered abusive.

A disabled person might suffer abuse specific to his/her
disability that does not fit neatly under the definition

of abuse in most states’ protection order statutes. For
example, leaving someone unattended without readily
available food or water for extended periods of time,
moving phones or assistive devices out of reach, taking
pictures of the victim performing sexual acts, placing
furniture to obstruct the victim’s path, denying medication
or overdosing are all sufficient to constitute abuse.
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Clients with Limited English Proficiency /

Use of Interpreters

If the lawyer is using an interpreter to communicate
with the client, the lawyer should know how to work
effectively with interpreters and be aware that it may
take longer than English-speaking communications.
Similarly, the lawyer should be aware of whether the
interpreter is in any way acquainted with the client or the
client’s family, and have procedures in place to respond
to situations where interpreters and clients are from the
same small ethnic community, as this could affect the
client’s ability to communicate openly and effectively.

Economic Concerns

A victim of domestic violence, sexual assault and/or
stalking who is low income or who is prevented from
accessing shared resources may struggle with economic
issues related to the violence. Economic stability is
tantamount to client safety in many cases. For example,
clients may need to move quickly for safety or because
the violence occurred in the home and they can no
longer bear to reside there. Clients may experience
harassing behavior at work or have excessive absences
due to physical and/or psychological injury, which may
be creating job insecurity. Clients may have a new or
continuing need for public benefits such as food stamps,
Temporary Assistance for Needy Families and Medicaid.
The lawyer should have a general understanding of

the myriad ways a client can lose economic support

and stability because it is fundamental to effective
representation and meaningful, appropriate referrals.

Elder Abuse

Elder abuse is the physical, sexual, emotional or financial
abuse, or neglect or abandonment, of an older person by
a family member, friend, fiduciary or caregiver. Elder
abuse includes domestic violence and sexual violence in
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later life, and may be committed by a current or former
spouse or intimate partner, as well as by adult children,
grandchildren, other family members, a “friend,” or a
non-relative caregiver or fiduciary. Issues related to

an older person’s legal capacity and right to autonomy
add to the complexity of dealing with older abused
persons in many cases. In addition, older persons may
be reluctant to disclose abuse, especially sexual assault,
because of embarrassment or shame, or legitimate fears
of retaliation, disbelief or institutionalization.

The lawyer should consider the wide range of civil
legal remedies that may be available to the older client.
Lawsuits to recover money or property, restraining
orders or injunctions, or actions for damages all may be
appropriate responses to elder abuse. In addition, the
perpetrator should be removed from the setting and
alternative care should be secured, if the perpetrator
was the client’s primary caregiver. The lawyer should
be familiar with state laws governing reporting of elder
abuse, particularly if the state requires mandatory
reporting by lawyers.

Older victims are often accompanied by others when
they visit a lawyer’s office. The lawyer must be clear as to
who is the client and then make that information known
to everyone involved. If the client is the elderly person,
the lawyer must meet with the client separately in order
to preserve confidentiality and to ensure that the client is
not subjected to undue influence.

The lawyer should strive to achieve remedies that place
the fewest restrictions on the client’s independence and
autonomy. Guardianship or conservatorship of the
client or placement in a nursing home or other facility is
sometimes necessary, but is certainly not the only means
of terminating the abuse, and should be considered only
as a last resort.
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Immigrant Clients

When meeting an immigrant client for the first time, the
lawyer’s primary concern should be whether the client
qualifies for a civil protection order, and not the client’s
immigration status. Immigration status has no bearing
on a client’s eligibility for a civil protection order. Other
services and relief may also be available. The lawyer
should have a ready list of referrals of service providers
that can handle the immigration issues of the client within
the service area.

VAWA now provides immigrant victims of domestic
violence with access to some form of immigration relief.
However, many immigrant victims are unaware of these
remedies. Perpetrators use this fact to solidify their
power and control and inhibit the immigrant victim’s
ability to successfully escape violence. In addition,
immigrant victims may have justified concerns about
the safety of family in their home country, a fear of
parental abduction of the children by the perpetrator

or other acts of retaliation by the respondent. Many
immigrant clients are reluctant to obtain a final
protection order against the respondent for fear that it
will result in the respondent’s deportation and a loss of
financial support. A violation of a civil protection order
may be a deportable offense. Similarly, many immigrant
clients are reluctant to obtain a civil protection order
against their employer or coworker for sexual assault,
sexual harassment or stalking due to a fear of job loss,
which may in turn, result in a loss of housing or even
loss of legal status. The lawyer should be aware of

any specific remedies for victims of sexual assault or
stalking that may exist for immigrant clients and refer
them to appropriate resources as necessary.
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Lesbian, Gay, Bisexual and Transgender

(LGBT) Relationships

Most LGBT victims of abuse, assault or stalking (and
especially men and transgendered individuals) do not
have the same access to support services, including legal
services, as heterosexual victims. Even when LGBT
victims are provided services, they may experience
severe homophobia.

In several states, victims of domestic violence in same-
sex relationships are explicitly excluded from access to
civil protection orders. Legal complexities can arise in
same-sex domestic violence cases when the relationship
between the victim and the perpetrator is not legally
acknowledged. Some examples include difficulties with
child custody, excluding the respondent from the home,
or allocating property.

Homophobia is a major barrier to LGBT victims of
sexual assault. Lawyers should be aware that often
LGBT victims are reluctant to discuss sexual assault,
since LGBT sex is often perceived as deviant and/or
criminal. LGBT victims may also be reluctant to disclose
childhood sexual abuse due to fear of a homophobic
reaction (e.g., “youre LGBT because you were sexually
abused”). Also, homophobic assumptions about LGBT
adults working with youth (e.g, that they are pedophiles,
or are “recruiting”) further serve to discourage LGBT
victims from disclosing sexual assault. Homophobia is
also a barrier in same-sex stalking cases where there is
not a pre-existing relationship between the stalker and
the victim.

It is not uncommon for police officers (and judges)
to disregard or downplay same-sex domestic
violence, sexual assault or stalking. Lawyers should
be specifically aware of the danger of the issuance
of mutual civil protection orders if the victim

and perpetrator are the same sex, because of the
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minimization that clients may experience when they seek
to enforce the order. Enforcement of civil protection
orders issued to LGBT individuals may be unreliable
because of institutionalized prejudices towards LGBT
people by law enforcement and the courts.

LGBT clients are sometimes sensitive to any public
disclosure of their relationships because employment
and other positions may be jeopardized. The lawyer
must remember that there may not be a mechanism

for confidentiality in court proceedings and police
intervention. In some cases it may be safer for a victim
to seek shelter and remain anonymous. As with all cases,
vi